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DER IN APPEAL

The Assistant Commissioner, CGST, Division III, Ahmedabad
South(hereinafter referred to as the Appellant/Department’) has filed the
following appeals offiine in terms of Advisory N0.9/2020 dated 24-9-2020 issued
by the Additional Director General (Systems), Bengaluru against following Orders
(hereinafter referred to as the Impugned Orders) passed by the Assistant
Commissioner, CGST, Division III, Ahmedabad South (hereinafter referred to as
the Adjudicating Authority) san&!oning refunds to M/s. Nichem Industries,
Shed No. C/1/265, Phase-II, GIDC Vatva, Ahmedabad - 382 445 (hereinafter
referred to as the Respondent’).

Appeal No. & Date Review Order No. & Date R:FD»OE Order No. & Date
ol :

GAPPL
APPEAL Dated 11,05.2022

04/2022-23 Dated 28.04.2022 | 2P2411210240580
2211
2241121040702 bated

05/2022-23 Dated 26.04.2022

147207273 Dated 06.06.2022 zxzmzznmm Dated

16/2022-23 Dated 10.06.2022 zzzomzzannss Dated

i
13/2022-23 Dated 08.06.2022 zr24ol22mssnsl Dat!T’
EAL Dated 27.06.2022

2. Briefly stated the fact of the case is that the respondent registered
under GSTIN No.24AAECI1198H1ZK has filed following refund claims for refund
©of ITC accumulated due to export without payment of tax.

[Sr.No. TPeriod [Amount of Refund claims
June 2020 | Rs.13,16,797/-
August 2020 to September 2020 | Rs.96,92,235/-
October 2020 [Rs.
November 2020 |
December 2020 [

After verification the adjudicating authority refund to the

During review of refund claims it was observed that higher amount of refund has
been sanctioned to the respondent than what is actually admissible to them in
accordance with Rule 89 (4) of CGST Rules, 2017 read with Section 54 (3) of
CGST Act, 2017. It was observed that turnover of zero rated supply has been
taken which is the FOB value of goods exported in adjusted total turnover.
However, on perusal of the GSTR 1 return of respective period filed by
Respondent, they have shown two separate values of each export consignment;
one s the invoice value and the other is shipping bill FOB value. Thus, taking the
Actual Adjusted total turnover (considering zero rated turnover as per Invoice

Value + Local Turnover) and applying the formula for refund.of-
payment of tax the admissible refund comes as per below (46}

sanctioned. by the adjudicating authority to the respondef
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sanction of refund to the respondent which Is required to be recovered along with
interest. The details are as under :

(Amount in Rs.)

Periodof | Adusied olal | Adusied | NellTC | Zero Refund Refind | Excoss
Refund total @ Rated ount Amount | Refund
Perod | perRFDO1 | Tumoveras Tumover | sanctioned | admissible | amount

) per GSTR1 @ (%) (@42) | sancioned

83865068
Tt | rsrnes | amieass
152130662 | 23067770 | 0268855

138501569
190948017

305542 55
oes8ses | 33670

s |
700707

1417028
Ta25585
6236917

37768775 |

3. In view of above the appellant filed the present five appeals on
following grounds:

The adjudicating authority failed to consider the value of zero rated turnover as
per invoice value In Actual Adjusted Total Turnover while granting the refund
claims of ITC accumulated due to export of goods without payment of tax. The
appellant/department has referred the definition of “Adjusted Total Turnover” as
per Rule 89(4) of the CGST Rules, 2017 as has been defined In Section 2(112) of
the CGST Act, 2017 and contended in the present appeals that taxable value
should be taken as per Section 15 of the CGST Act, 2017. Accordingly, the
Adjudicating Authority has sanctioned the excess amount of refunds to the
Respondent as mentioned in the above table. Therefore, the appellant prayed to
set aside the impugned orders wherein he has emroneously sanctioned refund of
Rs.13,16,797/-,  Rs.96,92,235/-,  Rs.14,18,625/-, Rs.79,29,266/- &
Rs.62,82,534/- Instead of Rs.13,09,942/-, Rs.96,58,565/-, Rs.14,17,026/-,
Rs.78,28,565/- & Rs.62,36,917/- respectively under Section 54 (3) of CGST Act,
2017; to pass an order directing the original authority to demand and recover the
amount  erroneously refunded of Rs.6,855/-, Rs.33,670/- Rs.1,599/-,
Rs.1,00,701/- and Rs.45,617/- with interest and to pass any other orders as
deem fit in the interest of justice.

4. Personal hearing in the present matter was held on dated
14.11.2022, wherein Mr. Harnish P. Modh, CA appeared on behalf of the
as r . During PH he has submitted

Memorandum/Cross Objection ‘separately against each appeal. He has further
stated that they have nothing more to add to it.

The Respondent in their aforesaid Memorandum/Cross Objection has referred
Section 2(5) of the IGST Act, 2017, Section 16 of the IGST A
Rule 89 of the CGST Rules, 2017. The Respondent has
Circular No." 125/44/2019-GST dated 18.11.2019, The R
contended that -
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- Contention of department/appellant regarding the invoice value to be
considered for the purpose of Adjusted Turnover for calculation of refund
claim as per Rule 89 of the CGST Rules, 2017 read with Circular No.
125/44/2019-GST dated 18.11.2019 is against the objective of the GST
law and nullifies the objective of the same.

- The undertying objective of GST as per provisions of Section 16(3) of the

IGST Act, 2017, is to refund the entire amount of unutilized input tax credit

used for making zero rated supply under bond or letter of undertaking.

This underlying objective gets defeated by the contention of the

1pp and the same is and bad in law.

As per definition provided in Rule 89 of the CGST Rules, 2017 the Adjusted

Turmover includes zero rated turnover and hence the value considered for

the purpose of zero rated tumover needs to be considered for the purpose
of calculation of adjusted total turnover and there cannot be two vatues
for same underlying transaction.
- Relied upon case of M/s. Sayona Enterprise. (AHM-CGST-002-APP-ADC-
019 to 021/2022-23 dated 26.05.2022.
In view of above submissions, the Respondent has made prayer that the

appeals filed by the department/ appellant may please be quashed and set aside
in the interest of justice.

iscussion and Findings:
5. T have carefully gone through the facts of the case, grounds of
appeal, made by the and available on

record. I find that In the present case appeals are filed against impugned
orders wherein refunds of accumulated ITC due to export without payment
of tax amounting to Rs.13,16,797/, Rs.96,92,235/-, Rs.14,18,625/-,
Rs.79,29,266/- &  Rs.62,82,534/-  were  sanctioned.  The
appellant/department in the present appeals mainly contended that the
Adjusted Total Turnover is inclusive of Zero Rated Turnover and Local
Turnover and the adjudicating authority has considered value of zero rated
turnover as per FOB Value Instead of Invoice Value and accordingly, granted
excess amount of refund of Rs.6,855/-, Rs.33,670/- Rs.1,589/-,
Rs.1,00,701/- and Rs.45,617/- to the Respondent.
6. I refer para 4 of CBIC Circular NO.147/03/2021-GST dated 12-3-
2021, wherein Board has given guidelines for calculation of adjusted total
turnover in an identical issue as under :

4. The manner of calculation. of Adjusted Total Turmover under sub-rule (4) of

Rule 89 of CGST Rules, 2017.

4.1 Doubts have been raised as to whether the restriction on,

rated supply of goods to 1.5 times the value of like g
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supplied by the same or, similarly placed,” supplier, as declared by the
supplier, imposed by amendment in definition of the “Turnover of zero-rated
supply of goods® vide Notification No. 16/2020-Central Tax dated
23.03.2020, would also apply for computation of “Adjusted Total Turnover” in
the formula given. under Rule 89 (4) of CGST Rules, 2017 for calculation. of
admissible refund amount.

42 Sub-rule (4) of Rule 89 prescribes the formula for computing the refund of
unutilised ITC payable on account of zero-rated supplies made without
payment of tax. The formula prescribed under Rule 89 (4) is reproduced
below, as under:

“Refund Amount = (Tumover of zero-rated supply of goods + Turnover of zero-
rated supply of services) x Net ITC +Adjusted Total Turnover”

4.3 Adjusted Total Tumover has been defined in clause (E) of sub-rule (4) of
Rule 89 as under:

“Adjusted Total Tumover” means the sum total of the value of- (a) the turnover
in a State or a Union territory, as defined under clause (112) of section 2,
excluding the tumover of services; and (b) the tumover of zero-rated supply of
services determined in terms of clause (D) above and non-zero-rated supply of
services, excluding- (i) the value of exempt supplies other than zero-rated
supplies; and (i) the turnover of supplies in respect of which refund is claimed
under sub-rule (44) or sub-rule (48) or both, if any, during the relevant period.”
44 "Tumover in state or tumover in Union territory” as referred to in the
definition of “Adjusted Total Tumover” in Rule 89 (4) has been defined under
sub-section (112) of Section 2 of CGST Act 2017, as: “Tumover in State or
turnover in. Union territory” means the aggregate value of all taxable supplies
(excluding the value of inward supplies on which tax is payable by a person
on reverse charge basis) and exempt supplies made within a State or Union
territory by a taxable person, exports of goods or services or both and inter
State supplies of goods or services or both made from the State or Union
territory by the said taxable person but excludes central tax, State tax, Union
territory tax, integrated tax and cess”

. From the examination. of the above provisions, it s noticed that “Adjusted
Total Turmover” includes “Tumover in a State or Union Territory”, as defined
in Section 2(112) of CGST Act. As per Section 2(112), “Turnover ih a State or
Union Territory” includes tumover/ value of export/ zero-rated supplies of
goods. The definition of “Tumover of zero-rated supply of goods” has been
amended vide Notification No.16/2020-Central Tax dated 23.03.2020, as
detailed above. In view of the above, it can be stated that theZSafigRte of
zero-rated/ export supply of goods, as calculated as per affy

of “Tumover of zero-rated supply of goods”, need 4
consideration while caleulating “tumover in a state or a un)
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accordingly, in “adjusted total tumover” for the purpose of sub-rule (4) of Rule
89. Thus, the restriction of 150% of the value of like goods domestically
supplied, as applied in “turnover of zero-rated supply of goods”, would also
apply to the value of “Adjusted Total Turmover” in Rule 89 (4) of the CGST
Rules, 2017.
.6 Accordingly, it is clarified that for the purpose of Rule 89(4), the value of
export/ zero rated supply of goods to be included while calculating “adjusted
total turnover” will be same as being determined as per the amended
definition. of “Turnover of zero-rated supply of goods” in the said sub-rule.
Applying the above clarification, the value of turnover of zero rated supply of
goods taken towards turnover of zero rated supply of goods need to be
taken as value of zero rated supply of goods in adjusted total turnover Iin the
formula.
7. Further, I find that as per definition of adjusted total turnover,
defined in clause (E) of sub-rule (4) of Rule 89, the adjusted total turnover
includes value of all outward supplies of goods and services made during the
relevant period Including zero rated (export) supply of goods but exclude
value of inward supplies which are liable to reverse charge. Thus, in the
formula prescribed under Rule 89 (4) of CGST Rules the value of zero rated
turnover of goods comes at numerator as well as in total adjusted turnover
at denominator. In identical cases of refund the above Circular envisage to
adopt the same value of export/zero rated supply of goods in turnover of
zero rated supply of goods as well as in adjusted total turnover in the
formula. In the present matter in alil five appeals, the value of zero rated
turnover Is considered as FOB value as per shipping bill by the
appellant/department. However, the value of zero rated turnover in adjusted
turnover Is taken as per GSTR 1; which imply that turnover of zero rated
supply in adjusted total turnover Is taken as invoice value. The details are as
under :

Umover as per GSTR
Local

supply of goods," which I find is factually wrong method and not in
consonance with Circular above. Therefore, I am of the considered view that
the same value of zero rated supply

ds taken as turnover of zero rated

i @ i
d total turnover also towards

Supply of goods need to be takefi
value of zero rated (export) su|




"\ GAPPL/ADC/GSTD/261, 262, 270, 271 & 2220

8. Further, T find that the CBIC has issued a Notification No.
14/2022-Central Tax dated 05.07.2022. The relevant portion of Notification
is reproduced as under :
G.SR... (E).~In exercise of the powers conferred by section 164 of the
Central Goods and Services Tax Act, 2017 (12 of 2017, the Central
Government, on the recommendations of the Counci, hereby makes the
Jollowing rules further to amend the Central Goods and Services Tax Rules,
2017, namely: —
8. In the said rules, in rule 89, -
(c) in sub-rule (4), the following Explanation shall be inserted, namely: -
“Explanation. ~ For the purposes of this sub-rule, the value of goods
exported out of India shall be taken as (i) the Free on Board (FOB) value
declared in the Shipping Bill or Bill of Export form, as the case may be,
as per the Shipping Bill and Bill of Export (Forms) Regulations, 2017
or (ii) the value declared in tax invoice or bill of supply,
whichever is less.”
In the present matter I find that the Respondent has considered
the FOB value for the Zero rated Turnover in the RFD-01 fe. refund

and the depar Is not disputing about the same in
the present appeals. However, the department is disputing about the value
of adjusted total turnover only.
9. In view of the above discussions, I do not find any force in the

of the app , 1 find that the
impugned orders passed by the adjudxcatmg authority are correct and as per
the provisions of GST law. Accordingly, I do not find any reason to interfere
with the decision taken by the adjudicating authority vide “impugned orders".

10. In View of above discussions, I reject all the five appeals filed by
the appellant/ department.
wmﬁﬁﬂiwﬁwﬁmwﬁﬁéﬁmwﬁl
The appeals filed by the appellant/department stands disposed of In
above terms,

-
1 o(/ 1}
Witir ayka)
Additional Commlssloner (Appeals)
Date:31.01.2023

AtByte ﬁ/m 3

Superintendent (Appeals)
Central Tax, Ahmedabad
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The Assistant / Deputy Commissioner,

CGST, Division - I1I, Ahmedabad South.
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Shed No. C/1/265, Phase-I,
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Appellant

Respondent

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
The

The Deputy/Ass\stant Commlsslo;&er, CGST & C. Ex, Divislon-III, Ahmedabad

s Supenntendent (Systems), CGST & C. Ex., Appeals, Ahmedabad.
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